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Abstrak 
Pengaturan konservasi sumber daya alam hayati dan ekosistemnya di 
Indonesia masih didominasi oleh pendekatan sentralistik yang 
menempatkan negara sebagai aktor utama, sebagaimana tercantum dalam 
UU No. 5 Tahun 1990 dan UU No. 32 Tahun 2024. Pendekatan ini 
mengabaikan peran Masyarakat Hukum Adat (MHA) dan kearifan lokal 
mereka, seperti praktik sasi di Maluku dan pengelolaan hutan adat oleh 
komunitas Dayak. Meskipun terdapat pengakuan formal dalam undang-
undang baru, partisipasi MHA masih bersifat simbolis dan tidak substantif. 
Penelitian ini bertujuan untuk mengidentifikasi problematika regulasi 
konservasi terhadap MHA serta merumuskan strategi reformulasi 
kebijakan berbasis utilitarianisme progresif, yang menggabungkan prinsip 
kebahagiaan terbesar Jeremy Bentham dan teori hukum progresif Satjipto 
Rahardjo. Dengan metode yuridis normatif dan analisis kualitatif, 
ditemukan bahwa tumpang tindih regulasi, ketimpangan kekuasaan, serta 
tokenisme partisipasi MHA telah memperburuk ketidakadilan ekologis 
dan sosial. Reformasi kebijakan ditawarkan melalui empat pilar utama: 
pengakuan hukum adat sebagai hukum sah, desentralisasi penuh 
pengelolaan konservasi kepada MHA, penerapan prinsip Free, Prior, and 
Informed Consent (FPIC), serta pembagian manfaat konservasi yang adil. 
Model ini, yang mengusung konsep Indigenous Self-Governance dan Full 
Community-Based Conservation, dinilai mampu memperkuat kepastian 
hukum, menjaga keberlanjutan lingkungan, dan mewujudkan keadilan 
ekologis yang inklusif dan berkemanusiaan. C ontoh sukses seperti Hutan 
Adat Sungai Utik dan Wehea menunjukkan efektivitas pendekatan ini. 
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Abstract 
The conservation of biological natural resources and ecosystems in 
Indonesia is still characterized by a centralized and state-dominated 
approach, as regulated by Law No. 5 of 1990 and Law No. 32 of 2024. This 
centralized system marginalizes Indigenous Peoples (Masyarakat Hukum 
Adat, or MHA), disregarding their local wisdom, such as sasi in Maluku 
and customary forest management by Dayak communities. While the new 
legislation mentions the involvement of MHA, their role remains symbolic, 
lacking meaningful participation or authority. This research aims to identify 
the gaps in conservation regulations concerning MHA and to formulate a 
progressive policy reform based on the principle of greatest happiness, 
derived from Bentham's utilitarianism and Satjipto Rahardjo's progressive 
legal theory. Using a normative juridical method and qualitative analysis, 
the study finds that legal inconsistencies, overlapping regulations, and 
tokenism contribute to ecological and social injustice. The study proposes a 
policy reform framework based on four pillars: recognition of customary 
law, full decentralization of conservation governance to MHA, mandatory 
application of Free, Prior, and Informed Consent (FPIC), and fair benefit-
sharing mechanisms. The proposed model, integrating Indigenous Self-
Governance and Full Community-Based Conservation, strengthens legal 
certainty and justice, reflecting a human-centered and sustainable legal 
approach. Successful indigenous conservation practices, such as in Sungai 
Utik and Wehea Forest, illustrate the viability of this model. 
 
Keywords: Conservation, Indigenous Peoples, Progressive Utilitarianism, 
Legal Reform, Environmental Justice 
 
 
 
 
INTRODUCTION 

Conserving biological resources is essential for maintaining both 
human well-being and environmental stability. As a megabiodiversity 
country, Indonesia has a significant responsibility in sustaining ecological 
balance. However, conservation arrangements often overlook the role and 
contribution of Masyarakat Hukum Adat (MHA), who have long upheld 
local wisdom in natural resource management. The Conservation of 
Natural Resources and Ecosystems Law (Law No. 5 of 1990) positions the 
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state as the sole authority, limiting fair opportunities for MHA participation 
and recognition (Susanto, 2022, p. 16). 

Indigenous peoples have a historical and spiritual relationship with 
the surrounding nature, which is realized through customary practices that 
are oriented towards conservation. Local wisdom-based management 
systems such as sasi in Maluku and customary forests in Kalimantan have 
been proven to maintain ecological balance in a sustainable manner 
(Masrillurahman, 2021, p. 66). Unfortunately, these systems are often seen 
as incompatible with modern science-based conservation approaches 
applied by the state, resulting in conflicts of interest in conservation policy. 
The result is the marginalization of indigenous peoples and the 
marginalization of customary rights in the management of conservation 
areas. 

The revision of the KSDAHE Law through Law No. 32 of 2024 does 
show progress by including elements of recognition of indigenous peoples. 
However, substantial problems still remain, such as conditional recognition 
of MHA, strict supervision by the state, and potential criminalization of 
customary practices that are not explicitly listed in the formal legal 
framework (Ariyanto et al., 2023, p. 8). This shows the duality of 
conservation law: on the one hand, it aims to protect nature, but on the other 
hand, it has the potential to threaten the existence of communities that have 
been living in harmony with nature. Large-scale projects wrapped in the 
spirit of national development are often instruments of exclusion of 
Indigenous Peoples. For example, the Merauke Integrated Food and Energy 
Estate (MIFEE) project in Papua visibly displaced the Malind Anim's 
customary lands, led to loss of access to traditional food sources, and 
increased social and ecological vulnerability (Azis et al., 2023, p. 14). This 
practice reflects a form of forest stateization that unilaterally claims 
indigenous territories as state property, without going through a process of 
consultation and free, prior, and informed consent. 

In responding to these issues, this research uses the progressive 
utilitarianism approach as a philosophical foundation to reformulate 
conservation policy. Jeremy Bentham's greatest happiness principle 
emphasizes that public policies should produce the greatest benefits for the 
greatest number of people (Jeremy Bentham, 1823, p. 23). In this context, 
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conservation policies should not only pursue ecological success, but should 
also guarantee the social welfare and rights of local communities, especially 
MHA. Thus, conservation management must move from a top-down 
paradigm towards a Full Community-Based Conservation and Indigenous 
Self-Governance model that places MHA as the main subject, not just an 
object of conservation. The problems in this research include two main 
points: first, identifying problems and gaps in the regulation of 
conservation of biological natural resources and ecosystems towards MHA 
in Indonesia; and second, formulating strategies for reformulation of 
conservation policies based on the perspective of progressive utilitarianism. 
This reformulation is expected to be able to build environmental 
governance that is not only ecologically just, but also socially and culturally, 
by ensuring active participation and recognition of the rights of MHA in 
every stage of the conservation process. 

LITERATURE REVIEW 
This research uses the theory of progressive utilitarianism (Mill, 

2020, p. 41) as the basis for formulating a fair biological resource 
conservation policy for Masyarakat Hukum Adat (MHA). This theory 
develops from Jeremy Bentham's thoughts on the principle of "the greatest 
happiness for the greatest number" which emphasizes the importance of 
policies that provide the greatest possible benefits for the greatest number 
of people (Rahmatullah, 2021, p. 7). In its progressive version, this theory 
does not only focus on the number of benefits, but also pays attention to 
social justice, protection of vulnerable groups, and long-term sustainability. 

This theory is very relevant in the context of conservation in 
Indonesia, because so far existing policies tend to ignore the rights and roles 
of MHA in protecting the environment. In fact, local practices such as sasi 
and customary forests have proven effective in protecting the ecosystem. 
The progressive utilitarianism approach helps to see that ecological benefits 
and social benefits should go hand in hand (Efendi, 2018, p. 34). Policies that 
only focus on conservation, but harm MHA such as evictions or 
criminalization of customary practices are actually contrary to the principle 
of mutual happiness (Imtihani & Nasser, 2024). 



 
 

 
       

 

This work is licensed under a Creative Commons Attribution-NonCommercial-
ShareAlike 4.0 International License. 

 

International Journal of Islamic Education, Research and Multiculturalism 
IJIERM: Vol. 7 No.2 , May -  August 2025 

Page 829-847 

833 
 

With this theory, the research is directed to answer how 
conservation regulations can be changed to be more equitable and inclusive. 
This theory also serves as a reference in developing a new policy model that 
places Indigenous Peoples as the main partners, not just as parties that must 
be subject to the state. Through this approach, conservation policies can 
encourage environmental conservation while improving the welfare of 
indigenous peoples in a sustainable manner. (Mutiarawati et al., 2024; 
Sayuti, 2021) 

 
RESEARCH METHODS 

This study employs a normative juridical approach  (Efendi & 
Ibrahim, 2018, p. 70). to examine how laws and regulations regulate the 
conservation of biological natural resources and ecosystems, focusing on 
Law No. 5/1990 and Law No. 32/2024, especially regarding the role and 
rights of Masyarakat Hukum Adat (MHA). This approach integrates a 
statutory approach (examining legal texts) and a conceptual approach 
(analyzing legal concepts and theories) to identify existing gaps, challenges, 
and reform opportunities. The normative method is chosen because the 
analysis centers on legal norms, rather than community behavior or 
practices. Normative research was chosen because the main focus lies on 
analyzing the content of the law, not on community behavior, and to 
examine the extent to which existing norms are able to answer the needs of 
ecological and social justice within the framework of national law. 

In its implementation, the approach used is a statutory approach 
(statute approach) and conceptual approach (conceptual approach) (Fajar & 
Achmad, 2017, p. 34). The statutory approach is carried out by examining 
and comparing the legal substance in the Old KSDAHE Law and the New 
KSDAHE Law, to see weak points, structural bias, and the potential for 
criminalization of MHA who carry out customary practices. Meanwhile, a 
conceptual approach is used to link the theory of progressive utilitarianism 
as an analytical knife to the applicable legal norms. This approach provides 
an ethical and philosophical perspective on how the law should reflect the 
principle of greatest happiness that also includes vulnerable groups such as 
MHA. 
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The data used in this research comes from secondary data, namely 
primary legal materials in the form of laws and regulations, secondary legal 
materials such as scientific literature, journals, and policy documents, as 
well as tertiary legal materials that support the understanding of the 
context. The analysis technique used is qualitative analysis, namely by 
interpreting legal norms and theoretical concepts in order to formulate 
recommendations for reformulation of conservation policies that are more 
inclusive, socially just, and in line with the values of environmental 
sustainability. With this method, it is hoped that the research results will be 
able to make a concrete contribution to conservation law reform that is more 
humanist and adaptive to the local wisdom of MHA. 

RESULTS AND DISCUSSION 
Problems and Gaps in Conservation Regulations for Indigenous Peoples 

The regulation of biological resources conservation in Indonesia 
still faces major challenges in recognizing and engaging the role of 
Masyarakat Hukum Adat (MHA). Although Law No. 32 of 2024 on the 
Conservation of Living Natural Resources and their Ecosystems has tried 
to rectify previous weaknesses, recognition of the rights of Indigenous 
Peoples is still limited (Kamula, 2025). This has resulted in customary 
practices that have proven effective in safeguarding ecosystems often 
finding no place in national conservation policies. For example, research by 
Yuliani shows that indigenous communities in Kalimantan face difficulties 
in maintaining their customary land and forest rights due to a lack of clear 
legal recognition (Yuliani et al., 2018, p. 49). 

This gap is exacerbated by a top-down conservation approach, 
where the state is the main actor without meaningfully involving MHA in 
the decision-making process. This not only ignores local knowledge held by 
MHA, but also has the potential to cause social conflict and ecological 
injustice. The study by Fisher et al. (2020) emphasizes the importance of 
multi-stakeholder collaboration in customary forest management to ensure 
sustainability and equity for local communities (Fisher et al., 2020, p. 
102997). 

Furthermore, conservation approaches that are insensitive to the 
social and cultural context of MHA can lead to the criminalization of 
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customary practices that actually support environmental conservation. For 
example, conservation projects that do not actively involve MHA can lead 
to the dispossession of customary lands and disrupt the ecosystem balance 
that these communities have maintained for centuries (Angela Dewi, 2024). 
Therefore, a more inclusive and equitable reformulation of conservation 
policies is needed, integrating the principles of progressive utilitarianism 
that balances ecological benefits and social welfare. 

Centralization and State Domination 
Indonesia's conservation arrangements under Law No. 5 of 1990 

and Law No. 32 of 2024 (KSDAHE Law) demonstrate a highly centralized 
approach. Article 5A paragraphs (2) and (3) of the New Law on 
Conservation of Natural Resources and Ecosystems explicitly stipulates 
that nature reserves and nature conservation areas are under the control of 
the Minister of Forestry, without providing substantial participation 
mechanisms for Masyarakat Hukum Adat (MHA) (Indonesia, 
Pemerintahan Pusat, 2024). This reflects the mindset that the state has full 
authority over forests and customary territories, while the role of MHA who 
have traditionally preserved their territories is sidelined (Anderson, 2015, 
p. 12). As a result, local wisdom such as the practice of sasi in Maluku or 
customary forest management by Dayak communities becomes irrelevant 
in formal policies (9) (Masrillurahman, 2021, p. 73). 

Criticism of this approach has been conveyed by James C. Scott 
through the concept of "high modernism" which states that the state tends 
to formulate technocratic policies without understanding the social 
complexities on the ground (Scott, 2020, p. 54). Cases in Kerinci Seblat and 
Lorentz National Parks show that the establishment of conservation areas 
often removes indigenous peoples from their customary lands without 
meaningful consultation, triggering agrarian conflicts and social impactsc 
(Azis et al., 2023, p. 14). Conservation policies have also become a tool of 
state domination, not just to protect the environment, but also to rearrange 
power relations between the state and indigenous communities (Enno 
Sellya Agustina, 2025). 

Furthermore, the legacy of colonialism such as the concept of 
domein verklaring is still alive in the Indonesian legal system. Indigenous 
territories that lack formal proof of ownership are often claimed as state 



 
 

 
       

 

This work is licensed under a Creative Commons Attribution-NonCommercial-
ShareAlike 4.0 International License. 

 

International Journal of Islamic Education, Research and Multiculturalism 
IJIERM: Vol. 7 No.2 , May -  August 2025 

Page 829-847 

836 
 

forests, even though they historically and culturally belong to indigenous 
communities. As of 2024, only around 16% of the total 30.1 million hectares 
of customary territories have been formally recognized (BRWA, 2024). This 
is in direct contradiction to the Constitutional Court Decision No. 35/PUU-
X/2012 which affirms that customary forests are not part of state forests 
(Indonesia, Mahkamah Konstitusi, 2012). This legal imbalance shows that 
the state has not yet fully transformed from the colonial paradigm towards 
true recognition of indigenous peoples' rights. 

In addition, the law is also often used to maintain state power. 
Pierre Bourdieu's theory calls law a tool for the reproduction of domination, 
and this is evident in the case of MIFEE in Papua, where conservation and 
agribusiness programs seize Indigenous Peoples' land without giving them 
access to traditional food sources (Azis et al., 2023, p. 12). Conservation 
approaches that ignore Indigenous Peoples' spirituality and social 
structures, such as the tembawang system in Kalimantan or sasi in Maluku, 
undermine social networks and deepen ecological injustice (Eko Cahyono, 
2016, p. 13). Moreover, weak coordination between government agencies 
exacerbates overlapping policies and claims to customary land (Widowati 
et al., 2014, p. 60), so that conservation efforts that should be inclusive 
instead create counterproductive policy fragmentation. 

Tokenism in Indigenous Peoples' Participation 
Tokenism in the participation of Masyarakat Hukum Adat (MHA) 

refers to symbolic or mere formality involvement in decision-making 
processes related to policies for the conservation of biological resources and 
ecosystems in Indonesia. In this case, MHA are often only involved to fulfill 
administrative requirements or create an impression of inclusiveness, 
without being given real power to influence decisions. This phenomenon is 
evident in the New KSDAHE Law, which mentions the involvement of 
MHA but does not provide concrete mechanisms for meaningful 
participation. 

An example of tokenism can be seen in Article 37 paragraph (3) of 
the New KSDAHE Law which states, "Community participation in the 
Conservation of Living Natural Resources and Ecosystems includes the 
involvement of customary law communities." However, this article is not 
followed by a clear explanation or procedure to ensure that participation is 
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effective. In addition, Article 37 paragraph (4) adds that the involvement of 
Indigenous Peoples must be "implemented in accordance with the 
provisions of laws and regulations," which often does not explicitly support 
indigenous rights and is more inclined towards the interests of the state or 
corporations (Indonesia, Pemerintahan Pusat, 2024). According to Sherry 
Arnstein's Ladder of Citizen Participation theory (1969), MHA participation 
in this law is at the level of tokenism, such as "informing" or "consultation" 
(Arnstein, 1969, p. 216) At this stage, MHA are only informed or consulted, 
but have no control over the final decision, far from the ideal level of Citizen 
Power. 

One clear example of tokenism is the case of Kerinci Seblat National 
Park, where MHA are often excluded from the management of areas they 
have traditionally managed. Despite legal provisions suggesting their 
involvement, MHA rights are often violated by state or corporate interests, 
with participation limited to symbolic gestures without effective 
governance (ECOS, 2023). A similar case occurred in Lorentz National Park, 
Papua, where the Asmat and Amungme indigenous communities faced 
marginalization as a result of conservation policies that did not recognize 
their customary management systems, such as traditional hunting 
restrictions that are an integral part of their culture. In both cases, MHA 
participation was little more than a formality, without giving them any real 
power to influence conservation policies (Azis et al., 2023, p. 2). Another 
relevant case is the conflict in Gunung Sahilan Village, Kampar, where 
MHA is involved in a dispute with PT RAPP due to overlapping customary 
land claims with industrial timber plantation concessions. Although MHA 
were invited to consult, the final decision remained in the hands of the 
company and the government, suggesting that their involvement was only 
symbolic (Amin & Rahayu, 2014, p. 14). These cases illustrate how tokenism 
creates the illusion of inclusivity while maintaining state and corporate 
dominance. 

Legal Gaps and Overlapping Regulations 
The regulation of conservation of biological resources and 

ecosystems in Indonesia is still characterized by significant legal gaps, 
especially in the context of recognition and protection of indigenous 
peoples' rights. These gaps arise from inconsistencies between regulations, 
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overlapping authorities, and unclear implementation mechanisms, which 
ultimately exacerbate the marginalization of MHA. The centralized 
approach in the KSDAHE Law often contradicts other regulations, such as 
Law No. 41/1999 on Forestry and Law No. 3/2020 on Mineral and Coal 
Mining (Minerba Law). This lack of synchronization creates legal 
uncertainty that disadvantages MHA, both in access to customary land and 
participation in conservation management. 

One of the main gaps is the neglect of customary rights of 
indigenous peoples in the designation of conservation areas. The New Law 
on Conservation of Living Natural Resources and Ecosystems, while 
mentioning the involvement of MHA in Article 37 paragraph (3), does not 
provide a clear mechanism to accommodate customary law in the 
management of nature reserves or nature conservation areas. In contrast, 
Article 5A paragraphs (2) and (3) of the New Law on Conservation of Living 
Natural Resources and Ecosystems asserts that full authority rests with the 
Minister of Forestry, reflecting a command and control approach that 
overrides local wisdom (Indonesia, Pemerintahan Pusat, 2024). This is 
contrary to the constitutional recognition of indigenous peoples' rights in 
Article 18B paragraph (2) of the 1945 Constitution and Constitutional Court 
Decision No. 35/PUU-X/2012, which states that customary forests are not 
part of state forests and must be managed by MHA (Widowati et al., 2014, 
p. 25). However, implementation of this ruling remains weak, with only 
16% of the 30.1 million hectares of indigenous territories legally recognized 
by 2024 (BRWA, 2024). 

Overlapping regulations further complicate the situation. The 
KSDAHE Law is often inconsistent with the Forestry Law, which prioritizes 
forest exploitation through industrial timber concessions (HTI) or forest 
concession rights (HPH). For example, a case in Gunung Sahilan Village, 
Kampar Regency, shows the conflict between MHA and PT Riau Andalan 
Pulp and Paper (RAPP) due to overlapping customary land claims with HTI 
concessions (Haris, 2024). This conflict led to physical clashes and material 
losses, demonstrating the failure of regulations to resolve agrarian disputes 
(Amin & Rahayu, 2014, p. 1). In addition, the Minerba Law allows mining 
activities in forest areas through the mechanism of forest area borrow-to-
use permits (IPPKH), which often sacrifices customary territories without 
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adequate consultation with MHA. The case of Lorentz National Park, 
Papua, illustrates how conservation area designations and mining licenses 
collide, leading to the dispossession of indigenous lands and the destruction 
of ecosystems (Anderson, 2015, p. 69). 

This legal gap is also exacerbated by a bureaucratic approach that 
makes it difficult to recognize customary territories. The process of 
recognizing customary forests through Minister of Environment and 
Forestry Regulation No. 32/2015 requires complex procedures, including 
verification of history and boundaries, which MHA often cannot fulfill due 
to limited resources and formal documentation. As a result, many 
customary territories remain claimed as state forests, reinforcing the 
phenomenon of forest stateization that overrides customary rights. Pierre 
Bourdieu in The Force of Law asserts that law is often a tool of power 
reproduction that benefits the elite, while marginalized groups such as 
MHA continue to be marginalized (Bourdieu, 1986, p. 805). In the 
Indonesian context, conservation law tends to serve the interests of 
corporations and the state, rather than protecting the rights of MHA. 

The impact of these gaps and overlapping regulations is an increase 
in agrarian conflicts and criminalization of MHA. In Senama Nenek Village, 
Riau, Indigenous Peoples have faced disputes with PT Perkebunan 
Nusantara V since 1983, leading to bloody clashes in 2013, with injuries and 
detentions (Shani et al., 2024, p. 221). Unharmonized regulations also 
hamper the effectiveness of conservation itself, as legal uncertainty 
encourages illegal practices such as deforestation and poaching. To address 
these issues, harmonization of regulations between sectors is imperative, 
prioritizing the recognition of customary laws and the application of the 
principle of Free, Prior, and Informed Consent (FPIC) as a standard in the 
designation of conservation areas (Saly et al., 2024, p. 25). Without 
fundamental reforms, legal gaps will continue to be a barrier to inclusive 
and equitable conservation. 

Reformulation of Conservation Regulations Based on Progressive 
Utilitarianism 

The reformulation of policies for the conservation of biological 
resources and ecosystems in Indonesia requires an innovative approach 
that balances environmental conservation with social justice for Indigenous 
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Peoples. Progressive utilitarianism, as a synthesis of utilitarianism ethics 
and progressive law, offers a framework to achieve this goal.  This approach 
emphasizes Jeremy Bentham's greatest happiness principle, which requires 
policies to maximize happiness for as many parties as possible, including 
MHA as custodians of local wisdom-based ecosystems (Jeremy Bentham, 
1823).  Here are the three main pillars of this reformulation: 

1. Progressive Utilitarianism Theory: Innovation in Conservation 
Progressive utilitarianism combines Jeremy Bentham's 

greatest happiness principle with Satjipto Rahardjo's progressive legal 
theory, which demands laws that are dynamic, responsive, and in 
favor of community empowerment. Bentham argued that policies 
should maximize collective happiness, but classical utilitarianism is 
often criticized for ignoring minority rights and the difficulty of 
objectively measuring happiness. Progressive utilitarianism 
overcomes these weaknesses by integrating the flexibility of 
progressive law, which demands laws that are responsive to local 
social and cultural dynamics. 

In the context of conservation, progressive utilitarianism 
places MHA as active subjects, not objects of policy. This approach 
recognizes the local wisdom of MHA, such as the sasi system in 
Maluku that regulates the taking of marine resources to maintain 
sustainability, or Dayak customary forest management in Kalimantan 
that supports biodiversity without external intervention. The novelty 
of progressive utilitarianism lies in its ability to create an inclusive 
conservation paradigm, which not only focuses on environmental 
preservation but also ensures the social welfare of MHA. 

This approach is also in line with the concept of ecological 
justice, which demands recognition of MHA's contribution to 
protecting the environment without compromising their rights to 
customary land. For example, MHA cultural practices in Papua, such 
as customary rituals that honor wildlife, have supported biodiversity 
conservation without state intervention. Thus, progressive 
utilitarianism not only expands the scope of conservation benefits but 
also strengthens the socio-economic structure of MHA, reflecting the 
ideals of law in favor of people and humanity. 
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2. Critical Analysis of Current Conservation Policy 
The New KSDAHE Law still reflects a rigid protectionist 

approach, with a primary focus on environmental conservation that 
often overrides the rights and needs of MHA. Historically, 
conservation policy in Indonesia has evolved from the Old KSDAHE 
Law, which provided almost no space for MHA participation, to the 
New KSDAHE Law, which despite mentioning the involvement of 
MHA, remains symbolic (tokenism). 

Article 37 paragraph (3) of the New KSDAHE Law mentions 
the involvement of MHA in the management of conservation areas, 
but in practice, this participation is limited to formal consultation 
without substantial authority. This can be seen in the case of the 
conflict in Gunung Sahilan Village, Kampar Regency, where MHA 
clashed with PT Riau Andalan Pulp and Paper (RAPP) due to 
overlapping customary land claims with industrial plantation forest 
(HTI) concessions (Jikalahari, 2012).  In addition, Article 21 paragraphs 
(1) and (2) of the New KSDAHE Law have the potential to criminalize 
traditional practices of MHA, such as the collection of medicinal plants 
or animals for rituals, which actually contribute to the balance of the 
ecosystem. This approach contradicts the principle of progressive 
utilitarianism, which demands a balance between ecological and 
social benefits. 

Article 5A paragraph (2) and (3) of the New KSDAHE Law 
confirms the dominance of the Minister of Forestry over conservation 
areas, strengthening centralization that ignores the sovereignty of 
MHA. Legal certainty, as emphasized by Gustav Radbruch, is a crucial 
issue in this context. Currently, only 16% of the 30.1 million hectares 
of indigenous territories are legally recognized (BRWA, 2024), 
reflecting the weak legal guarantees for MHA. This uncertainty has 
triggered agrarian conflicts, such as the case in Senama Nenek Village, 
Riau, which led to bloody clashes in 2013, and the case in Kerinci 
Seblat National Park, where the designation of conservation areas 
without meaningful consultation led to the socio-economic 
marginalization of MHA (Shani et al., 2024, p. 240). 

3. Policy Reformulation Direction Based on Progressive Utilitarianism 
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The reformulation of conservation policy based on 
progressive utilitarianism demands a fundamental change in the 
approach to natural resource management, placing Indigenous 
Peoples as the primary managers of their customary territories 
through the Indigenous Self Governance and Full Community Based 
Conservation models. This reform includes four main elements: 

Table 1: Progressive Utilitarianism-based Conservation Policy 
Reformulation 

Elements of 
Reform 

Description Purpose & Impact 

1. Recognition of 
Customary Law 

Integrate customary law 
as a legitimate source of 
law in conservation area 
management. This is in 
line with Constitutional 
Court Decision No. 
35/PUU-X/2012 that 
customary forests are not 
state forests. 

Provide legal 
legitimacy for MHA to 
manage their 
customary territories 
independently and 
preserve ecological and 
spiritual values in local 
traditions. 

2. Total 
Decentralization 

Delegate all authority to 
manage indigenous 
territories to MHA, with 
the state acting as a 
facilitator and technical 
assistant. Example of 
successful practice: 
Philippines. 

Increase conservation 
effectiveness by 
utilizing local 
knowledge; strengthen 
MHA sovereignty over 
their land and natural 
resources. 

3. Active 
Participation and 
FPIC 

Implement the principle 
of Free, Prior, and 
Informed Consent (FPIC) 
as a mandatory standard 
in every policy that affects 
the indigenous territories 
of MHA. 

Ensure that MHA are 
not only consulted, but 
have the right to accept 
or reject interventions, 
thus ensuring 
procedural and 
substantive justice. 

4. Fair 
Distribution of 
Benefits 

Equitably share 
conservation gains, such 
as from ecotourism, blue 
carbon and research, with 
MHA communities. 

Improving the 
economic welfare of 
MHA, strengthening 
social structures and 
promoting long-term 
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sustainability of 
community-managed 
conservation areas. 

The implementation of this reformulation requires concrete steps, 
such as: 

- Revise Article 9 paragraph (2) of the New KSDAHE Law which 
threatens MHA with loss of land rights if they do not meet state 
conservation standards. This article needs to be replaced with a 
local wisdom-based capacity building mechanism. 

- Integration of customary law as a legal source in conservation 
area management. 

- Establishment of FPIC as an absolute prerequisite for 
conservation area designation. 

Key challenges include resistance from governments concerned 
about losing control over strategic resources and limited technical capacity 
of MHA. Proposed solutions include technical training, harmonization of 
regulations between sectors, and strengthening of indigenous institutions. 
Collaboration with international organizations, such as the United Nations 
Environment Programme (UNEP), can provide technical and financial 
support for community-based conservation initiatives. 

Examples of successful conservation management by MHA 
reinforce this argument. The sasi system in Maluku has proven effective in 
maintaining sustainable fish populations and marine biodiversity. In 
Kalimantan, the Wehea Dayak community manages the 38,000-hectare 
Wehea Protection Forest, which is now a tropical biodiversity research site 
and ecotourism destination. The Sungai Utik Customary Forest in West 
Kalimantan, managed by the Dayak Iban, even received the Equator Prize 
from the United Nations for its conservation contributions. By adopting 
progressive utilitarianism, this reformulation not only ensures ecosystem 
sustainability but also realizes ecological and social justice, reflecting the 
ideals of pro-human and pro-humanitarian law. 

CONCLUSION 
 The current framework for regulating biological resources 
conservation in Indonesia remains overly centralized and marginalizes the 
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role of Masyarakat Hukum Adat (MHA), as reflected in Law No. 5/1990 
and Law No. 32/2024. These laws predominantly place the state as the sole 
authority over conservation areas, leaving limited space for MHA 
participation and recognition. This exclusion is further reinforced by the 
criminalization of customary practices and weak recognition of customary 
territories. To address these issues, this study proposes a progressive 
utilitarianism-based conservation policy that centers MHA as key actors 
through Indigenous Self-Governance and Full Community-Based 
Conservation models. Essential measures include the legal recognition of 
customary law, decentralization with the state as a facilitator, application of 
the FPIC principle, equitable benefit-sharing, and targeted regulatory 
reforms. Strengthening the capacity of MHA is also vital to promote 
ecological balance and social justice in alignment with the principles of 
progressive law. 
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